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named as respondents in an adminis-
trative proceeding or civil action and
request indemnification, the board will
authorize independent legal counsel to
review the indemnification request and
provide the board with a written opin-
ion of counsel as to whether the condi-
tions delineated in paragraph (e)(1) of
this section have been met. If inde-
pendent legal counsel opines that said
conditions have been met, the board of
directors may rely on such opinion in
authorizing the requested indemnifica-
tion.

(f) Filing instructions. Requests to
make excess nondiscriminatory sever-
ance plan payments pursuant to
§704.20(a)(4)(iv)(E) and golden para-
chute payments permitted by §704.20(d)
must be submitted in writing to the
Board. The request must be in letter
form and must contain all relevant fac-
tual information as well as the reasons
why such approval should be granted.

(g) Applicability in the event of liquida-
tion or comservatorship. The provisions
of this part, or any consent or approval
granted under the provisions of this
part by the Board, will not in any way
bind any liquidating agent or conser-
vator for a failed corporate credit
union and will not in any way obligate
the liquidating agent or conservator to
pay any claim or obligation pursuant
to any golden parachute, severance, in-
demnification or other agreement.
Claims for employee welfare benefits or
other benefits that are contingent,
even if otherwise vested, when a liqui-
dating agent or conservator is ap-
pointed for any corporate credit union,
including any contingency for termi-
nation of employment, are not prov-
able claims or actual, direct compen-
satory damage claims against such lig-
uidating agent or conservator. Nothing
in this part may be construed to per-
mit the payment of salary or any li-
ability or legal expense of any IAP con-
trary to 12 U.S.C. 1786(t)(3).

[75 FR 64845, Oct. 20, 2010]

EFFECTIVE DATE NOTE: At 75 FR 64845, Oct.
20, 2010, §704.20 was added, effective January
18, 2011.
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APPENDIX A TO PART 704—MODEL
FOrRMS

This appendix contains sample forms in-
tended for use by corporate credit unions to
aid in compliance with the membership cap-
ital account and paid-in capital disclosure
requirements of §704.3.

Sample Form 1

Terms and Conditions of Membership Capital
Account

(1) A membership capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A membership capital account is not re-
leasable due solely to the merger, charter
conversion or liquidation of the member
credit union. In the event of a merger, the
membership capital account transfers to the
continuing credit union. In the event of a
charter conversion, the membership capital
account transfers to the new institution. In
the event of liquidation, the membership
capital account may be released to facilitate
the payout of shares with the prior written
approval of NCUA.

(3) A member credit union may withdraw
membership capital with three years’ notice.

(4) Membership capital cannot be used to
pledge borrowings.

() Membership capital is available to
cover losses that exceed retained earnings
and paid-in capital.

(6) Where the corporate credit union is lig-
uidated, membership capital accounts are
payable only after satisfaction of all liabil-
ities of the liquidation estate including unin-
sured obligations to shareholders and the
NCUSIF.

(7) Where the corporate credit union is
merged into another corporate credit union,
the membership capital account will transfer
to the continuing corporate credit union.
The three-year notice period for withdrawal
of the membership capital account will re-
main in effect.

(8) {If an adjusted balance account}: The
membership capital balance will be adjusted
~ @Qor2 time(s) annually in relation
to the member credit union’s (assets
or other measure) as of

(date(s)) . {If a term certificate}:
The membership capital account is a term
certificate that will mature on
(date)

I have read the above terms and conditions
and I understand them.

I further agree to maintain in the credit
union’s files the annual notice of terms and
conditions of the membership capital ac-
count.

The notice form must be signed by either
all of the directors of the member credit
union or, if authorized by board resolution,
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the chair and secretary of the board of the
credit union.

The annual disclosure notice form must be
signed by the chair of the corporate credit
union. The chair must then sign a statement
that certifies that the notice has been sent
to member credit unions with membership
capital accounts. The certification must be
maintained in the corporate credit union’s
files and be available for examiner review.

Sample Form 2

Terms and Conditions of Paid-In Capital

(1) A paid-in capital account is not subject
to share insurance coverage by the NCUSIF
or other deposit insurer.

(2) A paid-in capital account is not releas-
able due solely to the merger, charter con-
version or liquidation of the member credit
union. In the event of a merger, the paid-in
capital account transfers to the continuing
credit union. In the event of a charter con-
version, the paid-in capital account transfers
to the new institution. In the event of lig-
uidation, the paid-in capital account may be
released to facilitate the payout of shares
with the prior written approval of NCUA.

(3) The funds are callable only at the op-
tion of the corporate credit union and only if
the corporate credit union meets its min-
imum required capital and NEV ratios after
the funds are called.

(4) Paid-in capital cannot be used to pledge
borrowings.

(5) Paid-in capital is available to cover
losses that exceed retained earnings.

(6) Where the corporate credit union is lig-
uidated, paid-in capital accounts are payable
only after satisfaction of all liabilities of the
liquidation estate including uninsured obli-
gations to shareholders and the NCUSIF, and
membership capital holders.

(7) Where the corporate credit union is
merged into another corporate credit union,
the paid-in capital account will transfer to
the continuing corporate credit union.

(8) Paid-in capital is perpetual maturity
and noncumulative dividend.

I have read the above terms and conditions
and I understand them. I further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
paid-in capital instrument.

The notice form must be signed by either
all of the directors of the credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

[67 FR 65657, Oct. 25, 2002]

EFFECTIVE DATE NOTE: At 75 FR 64848, Oct.
20, 2010, appendix A of part 704 was revised,
effective Jan. 18, 2011. For the convenience of
the user, the revised text is set forth as fol-
lows:
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APPENDIX A TO PART 704—CAPITAL
PRIORITIZATION AND MODEL FORMS

PART I—OPTIONAL CAPITAL PRIORITIZATION

Notwithstanding any other provision in
this chapter, a corporate credit union, at its
option, may determine that capital contrib-
uted to the corporate on or after January 18,
2011 will have priority, for purposes of avail-
ability to absorb losses and payout in lig-
uidation, over capital contributed to the cor-
porate before that date. The board of direc-
tors at a corporate credit union that desires
to make this determination must:

(a) On or before January 18, 2011, adopt a
resolution implementing its determination.

(b) Inform the credit union’s members and
NCUA, in writing and as soon as practicable
after adoption of the resolution, of the con-
tents of the board resolution.

(c) Ensure the credit union uses the appro-
priate initial and periodic Model Form dis-
closures in Part II below.

PART II—MODEL FORMS

Part II contains model forms intended for
use by corporate credit unions to aid in com-
pliance with the capital disclosure require-
ments of §704.3 and Part I of this Appendix.

Model Form A

Terms and Conditions of Membership Capital
Account

NoTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined NOT to give newly
issued capital priority over older capital as
described in Part I of this Appendix.

(1) A membership capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A membership capital account is not re-
leasable due solely to the merger, charter
conversion or liquidation of the member
credit union. In the event of a merger, the
membership capital account transfers to the
continuing credit union. In the event of a
charter conversion, the membership capital
account transfers to the new institution. In
the event of liquidation, the membership
capital account may be released to facilitate
the payout of shares with the prior written
approval of NCUA.

(3) A member credit union may withdraw
membership capital with three years’ notice.

(4) Membership capital cannot be used to
pledge borrowings.

(5) Membership capital is available to
cover losses that exceed retained earnings
and paid-in capital.

(6) Where the corporate credit union is lig-
uidated, membership capital accounts are
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payable only after satisfaction of all liabil-
ities of the liquidation estate including unin-
sured obligations to shareholders and the
NCUSIF.

(7) Where the corporate credit union is
merged into another corporate credit union,
the membership capital account will transfer
to the continuing corporate credit union.
The three-year notice period for withdrawal
of the membership capital account will re-
main in effect.

(8) If an adjusted balance account—: The
membership capital balance will be ad-
justed—(1 or 2)—time(s) annually in relation
to the member credit union’s—(assets or
other measure)—asof—(date(s))—. If a term
certificate—: The membership capital ac-
count is a term certificate that will mature
on—(date)—.

I have read the above terms and conditions
and I understand them.

I further agree to maintain in the credit
union’s files the annual notice of terms and
conditions of the membership capital ac-
count.

The notice form must be signed by either
all of the directors of the member credit
union or, if authorized by board resolution,
the chair and secretary of the board of the
credit union.

The annual disclosure notice form must be
signed by the chair of the corporate credit
union. The chair must then sign a statement
that certifies that the notice has been sent
to member credit unions with membership
capital accounts. The certification must be
maintained in the corporate credit union’s
files and be available for examiner review.

Model Form B

Terms and Conditions of Membership Capital
Account

NoTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined THAT IT WILL give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.

(1) A membership capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A membership capital account is not re-
leasable due solely to the merger, charter
conversion or liquidation of the member
credit union. In the event of a merger, the
membership capital account transfers to the
continuing credit union. In the event of a
charter conversion, the membership capital
account transfers to the new institution. In
the event of liquidation, the membership
capital account may be released to facilitate
the payout of shares with the prior written
approval of NCUA.

(3) A member credit union may withdraw
membership capital with three years’ notice.

(4) Membership capital cannot be used to
pledge borrowings.

12 CFR Ch. VII (1-1-11 Edition)

(5)(a) Membership capital that is issued on
or after January 18, 2011, is available to
cover losses that exceed retained earnings,
contributed capital issued before January 18,
2011, and perpetual capital issued on or after
January 18, 2011. Any such losses will be dis-
tributed pro rata, at the time the loss is real-
ized, among membership capital account
holders with accounts issued on or after Jan-
uary 18, 2011. To the extent that NCA funds
are used to cover losses, the corporate credit
union is prohibited from restoring or replen-
ishing the affected accounts under any cir-
cumstances.

(b) Membership capital that is issued be-
fore January 18, 2011 is available to cover
losses that exceed retained earnings and per-
petual capital issued before January 18, 2011.
Any such losses will be distributed pro rata,
at the time the loss is realized, among mem-
bership capital account holders with ac-
counts issued before January 18, 2011. To the
extent that NCA funds are used to cover
losses, the corporate credit union is prohib-
ited from restoring or replenishing the af-
fected accounts under any circumstances.

(c) Attached to this disclosure is a state-
ment that describes the amount of NCA the
credit union has with the corporate credit
union in each of the categories described in
paragraphs (5)(a) and (5)(b) above.

(6) If the corporate credit union is lig-
uidated:

(a) Membership capital accounts issued on
or after January 18, 2011 are payable only
after satisfaction of all liabilities of the lig-
uidation estate including uninsured obliga-
tions to shareholders and the NCUSIF, but
not including contributed capital accounts
issued before January 18, 2011 and perpetual
capital accounts issued on or after January
18, 2011. However, membership capital that is
used to cover losses in a calendar year pre-
vious to the year of liquidation has no claim
against the liquidation estate.

(b) Membership capital accounts issued be-
fore January 18, 2011, are payable only after
satisfaction of all liabilities of the liquida-
tion estate including uninsured obligations
to shareholders and the NCUSIF, but not in-
cluding perpetual capital accounts issued be-
fore January 18, 2011. However, membership
capital that is used to cover losses in a cal-
endar year previous to the year of liquida-
tion has no claim against the liquidation es-
tate.

(7) Where the corporate credit union is
merged into another corporate credit union,
the membership capital account will transfer
to the continuing corporate credit union.
The three-year notice period for withdrawal
of the membership capital account will re-
main in effect.

(8) If an adjusted balance account—: The
membership capital balance will be ad-
justed—(1 or 2)—time(s) annually in relation
to the member credit union’s—(assets or
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other measure)—as of—(date(s))—. If a term
certificate—: The membership capital ac-
count is a term certificate that will mature
on—(date)—.

I have read the above terms and conditions
and I understand them.

I further agree to maintain in the credit
union’s files the annual notice of terms and
conditions of the membership capital ac-
count.

The notice form must be signed by either
all of the directors of the member credit
union or, if authorized by board resolution,
the chair and secretary of the board of the
credit union.

The annual disclosure notice form must be
signed by the chair of the corporate credit
union. The chair must then sign a statement
that certifies that the notice has been sent
to member credit unions with membership
capital accounts. The certification must be
maintained in the corporate credit union’s
files and be available for examiner review.

Model Form C

Terms and Conditions of Nonperpetual
Capital

NoTE: This form is for use on and after Oc-
tober 20, 2011 in the circumstances where the
credit union has determined NOT to give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.
Also, corporate credit unions should ensure
that existing membership capital accounts
that do not meet the qualifying conditions
for nonperpetual capital are modified so as
to meet those conditions.

Terms and Conditions of Nonperpetual
Capital Account

(1) A nonperpetual capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A nonperpetual capital account is not
releasable due solely to the merger, charter
conversion or liquidation of the member
credit union. In the event of a merger, the
nonperpetual capital account transfers to
the continuing credit union. In the event of
a charter conversion, the nonperpetual cap-
ital account transfers to the new institution.
In the event of liquidation, the nonperpetual
capital account may be released to facilitate
the payout of shares with the prior written
approval of NCUA.

(3) If the nonperpetual capital account is a
notice account, a member credit union may
withdraw the nonperpetual capital with a
minimum of five years’ notice. If the nonper-
petual capital account is a term instrument
it may be redeemed only at maturity. The
corporate credit union may not redeem any
account prior to the expiration of the notice
period, or maturity, without the prior writ-
ten approval of the NCUA.
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(4) Nonperpetual capital cannot be used to
pledge borrowings.

(5) Nonperpetual capital is available to
cover losses that exceed retained earnings
and perpetual contributed capital. Any such
losses will be distributed pro rata among non-
perpetual capital account holders at the
time the loss is realized. To the extent that
NCA funds are used to cover losses, the cor-
porate credit union is prohibited from restor-
ing or replenishing the affected accounts
under any circumstances.

(6) Where the corporate credit union is liqg-
uidated, nonperpetual capital accounts are
payable only after satisfaction of all liabil-
ities of the liquidation estate including unin-
sured obligations to shareholders and the
NCUSIF. However, nonperpetual capital that
is used to cover losses in a calendar year pre-
vious to the year of liquidation has no claim
against the liquidation estate.

(7) Where the corporate credit union is
merged into another corporate credit union,
the nonperpetual capital account will trans-
fer to the continuing corporate credit union.
For notice accounts, the five-year notice pe-
riod for withdrawal of the nonperpetual cap-
ital account will remain in effect. For term
accounts, the original term will remain in
effect.

(8) If a term certificate—: The nonper-
petual capital account is a term certificate
that will mature on—(date)—(insert date
with a minimum five-year original matu-
rity).

I have read the above terms and conditions
and I understand them.

I further agree to maintain in the credit
union’s files the annual notice of terms and
conditions of the nonperpetual capital ac-
count.

The notice form must be signed by either
all of the directors of the member credit
union or, if authorized by board resolution,
the chair and secretary of the board of the
credit union.

The annual disclosure notice form must be
signed by the chair of the corporate credit
union. The chair must then sign a statement
that certifies that the notice has been sent
to member credit unions with nonperpetual
capital accounts. The certification must be
maintained in the corporate credit union’s
files and be available for examiner review.

Model Form D

Terms and Conditions of Nonperpetual
Capital

NoTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined THAT IT WILL give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.
Also, corporate credit unions should ensure
that existing membership capital accounts
that do not meet the qualifying conditions
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for nonperpetual capital are modified so as
to meet those conditions.

Terms and Conditions of Nonperpetual
Capital Account

(1) A nonperpetual capital account is not
subject to share insurance coverage by the
NCUSIF or other deposit insurer.

(2) A nonperpetual capital account is not
releasable due solely to the merger, charter
conversion or liquidation of the member
credit union. In the event of a merger, the
nonperpetual capital account transfers to
the continuing credit union. In the event of
a charter conversion, the nonperpetual cap-
ital account transfers to the new institution.
In the event of liquidation, the nonperpetual
capital account may be released to facilitate
the payout of shares with the prior written
approval of NCUA.

(3) If the nonperpetual capital account is a
notice account, a member credit union may
withdraw the nonperpetual capital with a
minimum of five years’ notice. If the nonper-
petual capital account is a term instrument
it may be redeemed only at maturity. The
corporate credit union may not redeem any
account prior to the expiration of the notice
period, or maturity, without the prior writ-
ten approval of the NCUA.

(4) Nonperpetual capital cannot be used to
pledge borrowings.

(5)(a) Nonperpetual capital that is issued
on or after January 18, 2011 is available to
cover losses that exceed retained earnings,
all contributed capital issued before January
18, 2011, and perpetual capital issued on or
after January 18, 2011. Any such losses will
be distributed pro rata, at the time the loss
is realized, among nonperpetual capital ac-
count holders with accounts issued on or
after January 18, 2011. To the extent that
NCA funds are used to cover losses, the cor-
porate credit union is prohibited from restor-
ing or replenishing the affected accounts
under any circumstances.

(b) Nonperpetual capital that is issued be-
fore January 18, 2011, is available to cover
losses that exceed retained earnings and per-
petual capital issued before January 18, 2011.
Any such losses will be distributed pro rata,
at the time the loss is realized, among non-
perpetual capital account holders with ac-
counts issued before January 18, 2011. To the
extent that NCA funds are used to cover
losses, the corporate credit union is prohib-
ited from restoring or replenishing the af-
fected accounts under any circumstances.

(c) Attached to this disclosure is a state-
ment that describes the amount of NCA the
credit union has with the corporate credit
union in each of the categories described in
paragraphs (5)(a) and (5)(b) above.

(6) If the corporate credit union is lig-
uidated:

(a) Nonperpetual capital accounts issued
on or after January 18, 2011 are payable only

12 CFR Ch. VII (1-1-11 Edition)

after satisfaction of all liabilities of the lig-
uidation estate including uninsured obliga-
tions to shareholders and the NCUSIF, but
not including contributed capital accounts
issued before January 18, 2011 or perpetual
capital accounts issued on or after January
18, 2011. However, nonperpetual capital that
is used to cover losses in a calendar year pre-
vious to the year of liquidation has no claim
against the liquidation estate.

(b) Nonperpetual capital accounts issued
before January 18, 2011 are payable only after
satisfaction of all liabilities of the liquida-
tion estate including uninsured obligations
to shareholders and the NCUSIF, but not in-
cluding perpetual capital accounts issued be-
fore January 18, 2011. However, nonperpetual
capital that is used to cover losses in a cal-
endar year previous to the year of liquida-
tion has no claim against the liquidation es-
tate.

(7) Where the corporate credit union is
merged into another corporate credit union,
the nonperpetual capital account will trans-
fer to the continuing corporate credit union.
For notice accounts, the five-year notice pe-
riod for withdrawal of the nonperpetual cap-
ital account will remain in effect. For term
accounts, the original term will remain in
effect.

(8) If a term certificate—: The nonper-
petual capital account is a term certificate
that will mature on—(date)—(insert date
with a minimum five-year original matu-
rity).

I have read the above terms and conditions
and I understand them.

I further agree to maintain in the credit
union’s files the annual notice of terms and
conditions of the nonperpetual capital ac-
count.

The notice form must be signed by either
all of the directors of the member credit
union or, if authorized by board resolution,
the chair and secretary of the board of the
credit union.

The annual disclosure notice form must be
signed by the chair of the corporate credit
union. The chair must then sign a statement
that certifies that the notice has been sent
to member credit unions with nonperpetual
capital accounts. The certification must be
maintained in the corporate credit union’s
files and be available for examiner review.

Model Form E

Terms and Conditions of Paid-In Capital

NOTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined NOT to give newly
issued capital priority over older capital as
described in Part I of this Appendix.
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Terms and Conditions of Paid-In Capital

(1) A paid-in capital account is not subject
to share insurance coverage by the NCUSIF
or other deposit insurer.

(2) A paid-in capital account is not releas-
able due solely to the merger, charter con-
version or liquidation of the member credit
union. In the event of a merger, the paid-in
capital account transfers to the continuing
credit union. In the event of a charter con-
version, the paid-in capital account transfers
to the new institution. In the event of lig-
uidation, the paid-in capital account may be
released to facilitate the payout of shares
with the prior written approval of NCUA.

(3) The funds are callable only at the op-
tion of the corporate credit union and only if
the corporate credit union meets its min-
imum required capital and NEV ratios after
the funds are called. The corporate must also
obtain NCUA’s approval before the corporate
calls any paid-in capital.

(4) Paid-in capital cannot be used to pledge
borrowings.

(5) Paid-in capital is available to cover
losses that exceed retained earnings.

(6) Where the corporate credit union is lig-
uidated, paid-in capital accounts are payable
only after satisfaction of all liabilities of the
liquidation estate including uninsured obli-
gations to shareholders and the NCUSIF, and
membership capital holders.

(7) Where the corporate credit union is
merged into another corporate credit union,
the paid-in capital account will transfer to
the continuing corporate credit union.

(8) Paid-in capital is perpetual maturity
and noncumulative dividend.

I have read the above terms and conditions
and I understand them. I further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
paid-in capital instrument.

The notice form must be signed by either
all of the directors of the credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

Model Form F

Terms and Conditions of Paid-In Capital

NoTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined THAT IT WILL give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.

Terms and Conditions of Paid-In Capital

(1) A paid-in capital account is not subject
to share insurance coverage by the NCUSIF
or other deposit insurer.

(2) A paid-in capital account is not releas-
able due solely to the merger, charter con-
version or liquidation of the member credit
union. In the event of a merger, the paid-in
capital account transfers to the continuing
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credit union. In the event of a charter con-
version, the paid-in capital account transfers
to the new institution. In the event of lig-
uidation, the paid-in capital account may be
released to facilitate the payout of shares
with the prior written approval of NCUA.

(3) The funds are callable only at the op-
tion of the corporate credit union and only if
the corporate credit union meets its min-
imum required capital and NEV ratios after
the funds are called. The corporate must also
obtain NCUA’s approval before the corporate
calls any paid-in capital.

(4) Paid-in capital cannot be used to pledge
borrowings.

(5) Availability to cover losses.

(a) Paid-in capital issued before January
18, 2011 is available to cover losses that ex-
ceed retained earnings. Any such losses must
be distributed pro rata, at the time the loss
is realized, among holders of paid-in capital
issued before January 18, 2011. To the extent
that paid-in capital funds are used to cover
losses, the corporate credit union is prohib-
ited from restoring or replenishing the af-
fected accounts under any circumstances.

(b) Paid-in capital issued on or after Janu-
ary 18, 2011 is available to cover losses that
exceed retained earnings and any contrib-
uted capital issued before January 18, 2011.
Any such losses must be distributed pro rata,
at the time the loss is realized, among hold-
ers of paid-in capital issued on or after Janu-
ary 18, 2011. To the extent that paid-in cap-
ital funds are used to cover losses, the cor-
porate credit union is prohibited from restor-
ing or replenishing the affected accounts
under any circumstances.

(c) Attached to this disclosure is a state-
ment that describes the amount of perpetual
capital the credit union has with the cor-
porate credit union in each of the categories
described in paragraphs (5)(a) and (5)(b)
above.

(6) Where the corporate credit union is lig-
uidated:

(a) Paid-in capital accounts issued on or
after January 18, 2011 are payable only after
satisfaction of all liabilities of the liquida-
tion estate including uninsured obligations
to shareholders and the NCUSIF, but not in-
cluding contributed capital accounts issued
before January 18, 2011. However, paid-in
capital that is used to cover losses in a cal-
endar year previous to the year of liquida-
tion has no claim against the liquidation es-
tate.

(b) Paid-in capital accounts issued before
January 18, 2011 are payable only after satis-
faction of all liabilities of the liquidation es-
tate including uninsured obligations to
shareholders and the NCUSIF, nonperpetual
accounts issued before January 18, 2011 and
contributed capital accounts issued on or
after January 18, 2011. However, paid-in cap-
ital that is used to cover losses in a calendar
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year previous to the year of liquidation has
no claim against the liquidation estate.

(7) Where the corporate credit union is
merged into another corporate credit union,
the paid-in capital account will transfer to
the continuing corporate credit union.

(8) Paid-in capital is perpetual maturity
and noncumulative dividend.

I have read the above terms and conditions
and I understand them. I further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
paid-in capital instrument.

The notice form must be signed by either
all of the directors of the credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

Model Form G

Terms and Conditions of Perpetual
Contributed Capital

NoTE: This form is for use on and after Oc-
tober 20, 2011 in the circumstances where the
credit union has determined NOT to give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.
Also, capital previously issued under the no-
menclature “paid-in capital” is considered
perpetual contributed capital.

(1) A perpetual contributed capital account
is not subject to share insurance coverage by
the NCUSIF or other deposit insurer.

(2) A perpetual contributed capital account
is not releasable due solely to the merger,
charter conversion or liquidation of the
member credit union. In the event of a merg-
er, the perpetual contributed capital account
transfers to the continuing credit union. In
the event of a charter conversion, the per-
petual contributed capital account transfers
to the new institution. In the event of lig-
uidation, the perpetual contributed capital
account may be released to facilitate the
payout of shares with the prior written ap-
proval of NCUA.

(3) The funds are callable only at the op-
tion of the corporate credit union and only if
the corporate credit union meets its min-
imum required capital and NEV ratios after
the funds are called. The corporate must also
obtain the prior, written approval of the
NCUA before releasing any perpetual con-
tributed capital funds.

(4) Perpetual contributed capital cannot be
used to pledge borrowings.

(5) Perpetual contributed capital is per-
petual maturity and noncumulative divi-
dend.

(6) Perpetual contributed capital is avail-
able to cover losses that exceed retained
earnings. Any such losses must be distrib-
uted pro rata among perpetual contributed
capital holders at the time the loss is real-
ized. To the extent that perpetual contrib-
uted capital funds are used to cover losses,
the corporate credit union is prohibited from

12 CFR Ch. VII (1-1-11 Edition)

restoring or replenishing the affected ac-
counts under any circumstances.

(7) Where the corporate credit union is liq-
uidated, perpetual contributed capital ac-
counts are payable only after satisfaction of
all liabilities of the liquidation estate in-
cluding uninsured obligations to share-
holders and the NCUSIF, and nonperpetual
capital holders. However, perpetual contrib-
uted capital that is used to cover losses in a
calendar year previous to the year of liquida-
tion has no claim against the liquidation es-
tate.

I have read the above terms and conditions
and I understand them. I further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
perpetual contributed capital instrument.

The notice form must be signed by either
all of the directors of the credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

Model Form H

Terms and Conditions of Perpetual
Contributed Capital

NoTE: This form is for use before October
20, 2011 in the circumstances where the cred-
it union has determined THAT IT WILL give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.
Also, capital previously issued under the no-
menclature “paid-in capital” is considered
perpetual contributed capital.

(1) A perpetual contributed capital account
is not subject to share insurance coverage by
the NCUSIF or other deposit insurer.

(2) A perpetual contributed capital account
is not releasable due solely to the merger,
charter conversion or ligquidation of the
member credit union. In the event of a merg-
er, the perpetual contributed capital account
transfers to the continuing credit union. In
the event of a charter conversion, the per-
petual contributed capital account transfers
to the new institution. In the event of lig-
uidation, the perpetual contributed capital
account may be released to facilitate the
payout of shares with the prior written ap-
proval of NCUA.

(3) The funds are callable only at the op-
tion of the corporate credit union and only if
the corporate credit union meets its min-
imum required capital and NEV ratios after
the funds are called. The corporate must also
obtain the prior, written approval of the
NCUA before releasing any perpetual con-
tributed capital funds.

(4) Perpetual contributed capital cannot be
used to pledge borrowings.

(5) Perpetual contributed capital is per-
petual maturity and noncumulative divi-
dend.

(6) Availability to cover losses.

(a) Perpetual contributed capital issued be-
fore January 18, 2011 is available to cover
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losses that exceed retained earnings. Any
such losses must be distributed pro rata, at
the time the loss is realized, among holders
of perpetual contributed capital issued be-
fore January 18, 2011. To the extent that per-
petual contributed capital funds are used to
cover losses, the corporate credit union is
prohibited from restoring or replenishing the
affected accounts under any circumstances.

(b) Perpetual contributed capital issued on
or after January 18, 2011 is available to cover
losses that exceed retained earnings and any
contributed capital issued before January 18,
2011. Any such losses must be distributed pro
rata, at the time the loss is realized, among
holders of perpetual contributed capital
issued on or after January 18, 2011. To the ex-
tent that perpetual contributed capital funds
are used to cover losses, the corporate credit
union is prohibited from restoring or replen-
ishing the affected accounts under any cir-
cumstances.

(c) Attached to this disclosure is a state-
ment that describes the amount of perpetual
capital the credit union has with the cor-
porate credit union in each of the categories
described in paragraphs (6)(a) and (6)(b)
above.

(7) Where the corporate credit union is lig-
uidated:

(a) Perpetual contributed capital accounts
issued on or after January 18, 2011 are pay-
able only after satisfaction of all liabilities
of the liquidation estate including uninsured
obligations to shareholders and the NCUSIF,
but not including contributed capital ac-
counts issued before January 18, 2011. How-
ever, perpetual contributed capital that is
used to cover losses in a calendar year pre-
vious to the year of liquidation has no claim
against the liquidation estate.

(b) Perpetual contributed capital accounts
issued before January 18, 2011 are payable
only after satisfaction of all liabilities of the
liquidation estate including uninsured obli-
gations to shareholders and the NCUSIF,
nonperpetual capital accounts issued before
January 18, 2011, and all contributed capital
accounts issued on or after January 18, 2011.
However, perpetual contributed capital that
is used to cover losses in a calendar year pre-
vious to the year of liquidation has no claim
against the liquidation estate.

I have read the above terms and conditions
and I understand them. I further agree to
maintain in the credit union’s files the an-
nual notice of terms and conditions of the
perpetual contributed capital instrument.

The notice form must be signed by either
all of the directors of the credit union or, if
authorized by board resolution, the chair and
secretary of the board of the credit union.

2. At 75 FR 71528, Nov. 24, 2010, appendix A
to part 704 was amended by revising the in-
troductory note in Model Form H, effective
Jan. 18, 2011. For the convenience of the user,
the revised text is set forth as follows:

Pt. 704, App. B

APPENDIX A TO PART 704—CAPITAL
PRIORITIZATION AND MODEL FORMS

* * * * *

Model Form H

NoOTE: This form is for use on or after Octo-
ber 20, 2011 in the circumstances where the
credit union has determined that it will give
newly issued capital priority over older cap-
ital as described in Part I of this Appendix.
Also, capital previously issued under the no-
menclature “paid-in capital” is considered
perpetual contributed capital.

* * * * *

APPENDIX B TO PART 704—EXPANDED
AUTHORITIES AND REQUIREMENTS

A corporate credit union may obtain all or
part of the expanded authorities contained in
this appendix if it meets the applicable re-
quirements of part 704 and appendix B, ful-
fills additional management, infrastructure,
and asset and liability requirements, and re-
ceives NCUA’s written approval. Additional
guidance is set forth in the NCUA publica-
tion Guidelines for Submission of Requests
for Expanded Authority.

A corporate credit union seeking expanded
authorities must submit to NCUA a self-as-
sessment plan supporting its request. A cor-
porate credit union may adopt expanded au-
thorities when NCUA has provided final ap-
proval. If NCUA denies a request for ex-
panded authorities, it will advise the cor-
porate credit union of the reason(s) for the
denial and what it must do to resubmit its
request. NCUA may revoke these expanded
authorities at any time if an analysis indi-
cates a significant deficiency. NCUA will no-
tify the corporate credit union in writing of
the identified deficiency. A corporate credit
union may request, in writing, reinstate-
ment of the revoked authorities by providing
a self-assessment plan detailing how it has
corrected the deficiency.

Minimum Requirement

In order to participate in any of the au-
thorities set forth in Base-Plus, part I, part
II, part III, part IV, and part V of this appen-
dix, a corporate credit union must evaluate
monthly the changes in NEV and the NEV
ratio for the tests set forth in §704.8(d)(1)(1).

BASE-PLUS

A corporate that has met the requirements
for this Base-plus authority may, in per-
forming the rate stress tests set forth in
§704.8(d)(1)(i), allow its NEV to decline as
much as 20 percent.
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